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ABSTRACT

On the one hand, the medical service system in England and France is the service provided by the
government. The laws of both countries, therefore, require that the relationship between the doctor and the
patient is a legal relationship and is not subject to contract law. On the other hand, the medical service system
in the United States and Germany provided by the private sector. Thus, the laws of both countries stipulate that
the relationship between the doctor and the patient is the relationship of contract. In consideration the liability
of doctors who practice their medical profession in negligence in the United States and Germany, therefore,
considered under contract law rather than torts law.

As for committing an act by negligence and the standard of care of doctors in the foreign countries
found that, in Common Law System countries such as England and the United States, criminal negligence must
be more aggravated level than civil negligence, called “Gross Negligence” or “Recklessness”. For the medical
standard of care, it is considered as a question of fact that the “Subjective Standard” shall be used by the jury to
determine whether the doctor is reasonable belief or aware of such danger and still disregard to act. However,
in case of negligence, the doctor found no guilty in criminal offense.

Meanwhile the Civil Law System, such as Germany and France, does not specify the degree of
gravity, and does not separate between civil negligence and criminal negligence. The “Objective Standard” shall
utilized to consider the medical standard of care in this system. In Germany, it applies the Subjective Standard
to consider for the case that the doctor has a higher or lower ability from the criteria of standard. In addition,
both of Germany and France still have a legislation of special law specifically states that, any actions done to
the body of the patient shall be received the prior "Informed Consent”. For the medical standard of care that
caused the doctors are punished criminal penalties, must be in case that such doctors exceedingly unusually act
without prudence, or reckless in the consequences of his own actions, and in case of gross negligence causing
the patient to die only. Supposing that the negligence of the doctor is merely to disregard the patient welfare,
such doctor is not guilty of criminal offenses, but may punished by a revocation of a professional license. In
addition, France also enact special law (the “Law No. 2002-303 of 4 March 2002”) in order to use “No Fault
Liability System” to compensate for the medical damage. Provided that, it found no guilty (or No Fault) after
consideration, it will be sent to the provincial government agency (called “ONIAM”) to reimburse the
compensation, but, if it is found guilty (or Fault), ONTAIM shall claim compensation represent for the injured

person through the insurance company.
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According to the study the laws of Thailand, found that the rules of negligence and the medical
standard of care do not have any laws enact to apply particularly, but the general principles of negligence, under
Article 59 paragraph four of the Criminal Code, is adopted to consider and apply instead. It caused the decision
of the medical negligence and standard of care become legal issues, which is lack of clarity, certainty, and
overlap for both of civil negligence and criminal negligence. Moreover, the consumer protection law and the
consumer case procedure, as well as the ruling of Thai courts have the precedent of judgment for Thai medical
service system that whether providing services for the public or private sectors, and whether there is any
payment or not, is all considered as consumer cases. It is then caused the litigation in consumer cases in case of
negligence have done by the doctor can be sued more easily than prosecution for general civil lawsuits.
Furthermore, Thai judges generally have precedent that the patients have an alternative to sue either for breach
of contract or tort, thus it is regarded as encourage the patients to bring a lawsuit of tort and/or criminal case, in
order to get benefit from a longer period of limitation rather than contract law. For these reasons, Thailand
should enact the specific law regarding liability in negligent practices by medical profession in order to classify
the relationship between doctors, patients, and government according to the academic principle in foreign
countries. Moreover, this is to create the informed consent as a principle of law; consider negligent practices of
medical profession by using the Subjective Standard classified as negligence and recklessness; and promulgate

the law in criminal liability merely for the doctors who reckless causing the other person to death.
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